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8 July 2010
Mr Michael Small
Acting Director 

Disability Rights Unit
Australian Human Rights Commission
Level 8 Piccadilly Tower, 

133 Castlereagh Street 

Sydney NSW 2000

Dear Michael,

RESPONSE TO HRC QUESTIONS RE ASTRA EXEMPTION APPLICATION

1. The application states that ‘an obligation to caption all programming on all channels would be financially prohibitive.’ 

In assessing the exemption application the Commission must consider the reasonableness of the exemption sought by weighing up the nature and extent of the discriminatory effect against the reasons advanced in favour of an exemption. Part of that assessment includes looking at whether, on balance; the proposal represents sufficient and timely progress towards meeting the objects of the DDA.
While the Applicants assert the proposal is reasonable and that captioning levels above those proposed would be financially prohibitive the application does not provide the Commission with any information to assist in assessing such a claim. 

In order to assist the Commission in it’s consideration of the application, with respect to each Applicant, please provide details of:

a. the Applicant’s profit for the financial year 2009/2010; and

b. the amount that the Applicant spent on captioning in the 2009/2010 financial year.

(a)  The Applicants consist of a number of ASTRA members that operate independently of one another.  The Applicants have not provided the requested information as it is highly confidential and the Applicant’s respectfully submit that this information will not be helpful in the Commission’s consideration of the Application as many of the Applicants operate in accordance with different business models that are impossible to compare.  For example, the FOXTEL Owned and Operated Channels are currently structured as a cost centre only and the profit that would be required to be provided would be the profit of the entire FOXTEL business being wholesale revenue and, more significantly, the subscription revenue which can not then be compared to the profit of various individual channel businesses which is primarily derived from wholesale revenue only.  The Applicants note that OFCOM has stated that in setting tariffs (which is relevant to determining how to calculate the turnover of a channel for the purposes of their captioning obligation), the charges should cover activities that flow from the licence or authorisation but only those activities.
 

(b)  The Applicants note that they currently pay captioning costs of approximately $200-$800 per hour depending upon the underlying content.  If a channel was required to caption 100% of its programming then this could equate to a cost of at least $1.75M per annum depending upon the amount of live and re-run programming.  These figures provide estimates only and the Applicants accept that the amount will vary widely between channels depending upon the amount of content that is rerun on the channel.  However channels with a significant component of live content such as sport and news channels would be required to incur significant costs as captioning of live programming has little residual value.  In the case of a sporting event, the rebroadcast of the event is typically edited significantly and there is currently no technology available to match the captions for the cut down version.

The Applicants submit that a requirement that they incur costs of this magnitude on an annual basis or even 50% of those numbers would represent an unjustifiable hardship and this would be financially prohibitive for any channel particularly in view of the very low viewership of many of the channels which, as set out in Section 4 (A) of the Application, is well below that of the free-to-air networks 

To the assist the Commission with its consideration of the Applicants’ Application and to give the Commission assurance that the Channels are committed to spending year on year, the Applicants provide the following additional information:

i. the FOXTEL Owned and Operated Channels (ie FOX 8, 111 Hits, Fox Classics, W, BIO, Crime and Investigation, The History Channel, The Comedy Channel) increased spending on closed captioning in 2009/2010 over the previous year, which enabled them to achieve the current average captioning level of 23%.  In the current financial year (2010/2011) they will achieve an average captioning level of 26%; and 

ii. the BBCW Channel (UKTV) increased spending on closed captioning in 2009/2010 over the previous year which has enabled it to achieve the current average captioning level of 30%.

2. Please comment on the proposal put forward by a number of submissions that service providers, such as the Applicants, should spend 1% of their annual turnover on the provision of captioning.

The Applicants understand that this type of model currently exists in the UK market however, as discussed under heading 3 (Comparing Captioning In Australia To Other Countries) of the Application, STV in the UK has the benefit of many more years of development, almost double the penetration of STV in the Australian market and is considerably more profitable.
It is also important to note that 1% of turnover in the UK represents a smaller percentage of net profit as opposed to Australia where revenue is much less however the underlying costs of producing a channel are relatively fixed whether the channel is produced in Australia or in the UK.  The Applicants believe that this clearly indicates why trying to apply a model from another jurisdiction that has very different economics to that of Australia is problematic.

The Applicants also believe that it would be unreasonable and inequitable to impose this type of model upon STV channels where there is no Australian precedent and where STV is a discretionary product.  The Applicants notes that the current free-to-air networks exemption and the obligation imposed upon the free-to-air networks via the Broadcasting Services Act (BSA) is based upon a percentage of airtime model and that this model has essentially been endorsed by Government via the inclusion of minimum levels for the commercial free-to-air networks in the BSA.  The Applicants also note the decision by Government to extend the exemption that applies to the free-to-air network multi-channels until digital switchover is completed nationally.
 

The Applicants further submit that setting captioning levels by percentage of profit does not necessarily equate to an increase in captioning levels and could also lead to a reduction in levels on channels that might otherwise be able to achieve higher levels of captioning.  ASTRA submits that an obligation to steadily increase the percentage of overall captioning levels (whether such a commitment requires 1% or more of profit) as set out in the Application directly addresses the objectives of the DDA.


3. Schedule 1 of the application outlines in relation to each channel operated by the Applicants the percentage of the service proposed to be captioned under the exemption. Please provide information on how these percentages were determined including any documents used or created in determining the proposed percentages of captioning.

As discussed in section 2A of ASTRA’s Application and in particular Table 4, the aim of the STV platforms was to ensure that their respective basic packages have captioning at material levels (see Appendix D) and also ensure that at least one movie tier has a significant percentage of captioning available on the channels that make up that tier.  This was balanced against the levels that had been achieved by the channels over the last few years and has been set recognising that these levels are supposed to be minimums and continue to increase each year.  The detail of the approach is as set out in section 2 of the Application and in summary was as follows.

Group 1 is made up of a number of the most popular channels that have historically been high achieving channels that are able to accept the higher level as a minimum.  
Group 2 is substantially made up of the Phase 1 channels in the First Exemption with the 30% starting position representing a 5% increase which is consistent with the 5% annual increase that was part of the first exemption. 

Group 3 is essentially made up of the Phase 2 channels in the first exemption – again with a 5% increase.  

Group 4 are channels launched into the Australian market during the course of 2008/2009.  As with the more established channels, the Group 4 channels are to have the benefit of an initial 2 year exemption during their establishment phase and then grow at 5% increments.  

Group 5 is made up of news and sports channels that need to be addressed differently due to the high percentage of live content that they contain and the significant cost of captioning live programming.

Group 6 are dedicated music channels with little or no long form programming and as such the levels were set at what is regarded as reasonable and not unduly burdensome in view of the costs of captioning music videos.



4. Please comment on the claim made in a number of submissions that under the proposed exemption:

a. many channels, including: Arena, Nickelodeon, Discovery, Fox News, Animal Planet, Disney, Nick Jnr, the Comedy Channel and E! may be captioned at a lower level in the first year of the exemption than are captioned today; and



ASTRA submits that STV has demonstrated a commitment to improving captioning levels rather than taking advantage of opportunities to underachieve and many Applicant channels have consistently over delivered on their captioning levels to date.  This is consistent with the industry’s commitment to ensuring that the levels set out in the application are regarded as minimums.  However, the Applicants submit that it is not reasonable to increase levels to what a channel achieves practically in any year – that may have the effect of discouraging channels from achieving more than the prescribed levels.  Some channels have been able to exceed these levels from a practical perspective for various reasons but this may change year to year due to programming changes and budget constraints.  


Most importantly, no channel level as set out in the Application has reduced from what it was in the first exemption – all levels for the Phase 1 and Phase 2 channels have increased by at least 5%.  The Applicants submit that the critical issue is that these levels continue to increase and that these requirements are reasonable.  It is also important that this is balanced against the discretionary nature of the product and the differences in share of viewing between STV and the free-to-air networks (see Section 4 of the Application).  

b. some channels including: Animal Plant, Disney, Turbo Max and all Showtime Movies channels except Showtime Comedy and Showtime Drama may be captioned at lower levels at the conclusion of the exemption period in 2015 than are captioned today (Media Access Alliance (MAA) submission, p 4-10).

See answer to (a).  

5. A number of submissions propose that any exemption granted to the Applicants should be conditional on an undertaking that the Applicants will not reduce captioning levels on any channel below the level at which captioning is currently provided. Please advise whether the Applicants would be prepared to provide such an undertaking.

The Applicants submit that this is not reasonable for the reasons set out in response to question 4 above.
6. Several of the submissions express concern about the proposal that Applicants be allowed to aggregate (or pool) captioning percentages. These submissions suggest that under this proposal an Applicant could caption one channel at a very high level and not caption the rest of its services. Please advise what, if any, measures ASTRA members will put in place to ensure that Applicants will provide captions on each channel at the percentage proposed by the exemption.

The pooling provision was introduced and accepted as part of the first ASTRA exemption.  A number of channels groups have been operating on this basis to date and rely upon it as a means of meeting their obligations on certain channels that may not be as well suited to captioning, such as channels that are international feeds and carry the same amount of captioning across multiple regions.  This also follows a model set up as part of the eligible content obligation that operates in relation to STV drama channels under the Broadcasting Services Act and allows for channels to pool their spend.  The important point to note is that the pooling mechanism is about providing channels with more flexibility to schedule captioning on popular programming. It is not an avoidance mechanism as the total captioning level obligations for all channels within the channel group must still be met for the channels to have the benefit of the exemption.
7. A number of submissions claim that the Applicants have not provided sufficient reasons to support their proposal that 26 channels should be exempt from the obligation to provide captions for the period of the exemption. MAA, for example, argues that it is not difficult or expensive to caption many of the types of programs described, including live captioning, and that captioning has been provided on some of these types of services overseas (such as BBC World News and  MTV UK). If the Applicants are of the view that no captioning can be provided on any of the exempt channels, please provide detailed reasons to support this submission.

ASTRA relies upon the information in support of those channels being exempt as set out in Part D of the Application. 

In relation to the specific reference to overseas channels such as BBC World News and MTV UK, in most instances and for various reasons these services are typically international services supplied without captioning or captioning that can not be passed through.  They are known as ‘pass through’ channels which means that the channels are made available to platforms by way of shared signals across various platforms in a very economical manner due to the common signal.  Platforms merely receive the ‘pass through’ channels and pass them through directly to subscribers. To caption these channels locally, each of the platforms would be required to set up facilities to do local insertion that is incredibly expensive and would significantly increase the costs of the channel to the platform.  

8. Please outline what plans, if any, are proposed to provide captions on Foxtel’s download service. If downloaded programs are to be captioned, please advise what percentage of programs will be captioned and when this service will commence.

The programming included within the FOXTEL Download service does not currently contain captioning and it is not technically possible to do so at this stage.  FOXTEL is currently working with its vendors and looking to other potential vendors that may be able to assist with developing a solution.  However ASTRA notes that the FOXTEL Download service makes available programming that is otherwise made available as part of the broadcast channels.  If the programming is available on the linear channel with captioning then the subscriber is able to access the programming via the linear channel and use their personal video recorder (FOXTEL iQ and AUSTAR MyStar) to record the programme to watch at a more convenient time – which is essentially the role of FOXTEL Download service.
9. Please comment on the proposal in a number of submissions that reporting to the Commission about compliance with the exemption should be conducted by an independent entity and should occur quarterly rather than annually.

The Applicants submit that quarterly reporting is unreasonable and will place a real burden on channel management and ASTRA to prepare reports on this basis.  Annual reporting is standard particularly in relation to an annual obligation eg ASIC annual reports and Broadcasting Services Act eligible expenditure oblgiation.  The Applicants are not aware of any issues identified in reporting to date and would be happy to answer further questions in relation to reports submitted during the exemption period.
10. Please comment on the proposal that any new channel launched during the exemption period should have to make a separate application for an exemption rather than be deemed to be included in any existing exemption.

ASTRA submits that the requirement that a new channels applies for a separate application is not necessary particularly when the current application includes a very reasonable mechanism that can be adopted by a new channel.  As the Commission is aware, the process to renew the first exemption has taken a very long period of time and has been very time consuming for all parties.  To require each new channel to lodge an application will not only increase the workload of the Commission but also prove difficult for the new channel to budget for if the decision is delayed. 

11. Please comment on the proposal that the exemption may be granted for a shorter period than the proposed five years (such as two years or three years) to coincide with possible Government action arising out of the investigation into Media Access.

ASTRA submits that it is reasonable that the Commission grant the Exemption for 5 years particularly as the current exemption application process has already taken over 1 year and includes a reasonable proposal for increasing levels of captioning over the next 5 years.  This also gives the channels greater certainty for planning and budgeting purposes.

12. If you wish to make any comments on the submissions received by the Commission or provide further submissions in support of the application, please do so.

As set out above, ASTRA is very concerned that those making submissions in response to the ASTRA application are trying to achieve an outcome that is not reasonable or equitable for a discretionary product.  It is critical that the differences between STV and free-to-air networks are taken into account in particular the matters set out in section 4 of the Application and that the Government has seen it as appropriate to further extend the exemption from the captioning rules that applies to the free-to-air multi-channels until digital switchover is completed nationally.
  The Applicants again submit that the levels proposed by the Applicants are incredibly reasonable when the share of viewing of each channel is assessed against the share of viewing of the commercial free-to-air multi-channels which in many instances achieve a higher share of viewing than the individual Applicant channels.
 Availability of PVRs

The Applicants also note that over 50% of FOXTEL subscribers and 24% of AUSTAR subscribers now have a personal video recorder in connection with their subscription.  This means that subscribers are able to identify programming in advance that includes closed captioning using the relevant programme guide and ensure that it is tagged to be recorded.  Subscribers are then able to specifically target programming that includes captioning and download it to their hard drive to ensure that they always have captioned programming that they can watch at a more convenient time and which supplements what is otherwise available via the linear channels on a live basis.  ASTRA submits that this is also a relevant feature that needs to be taken into account when considering the Application as it also provides subscribers with increased access to captioned programming via the integration of a very sophisticated EPG which identifies captioned programming. 



******

In conclusion, the Applicants submit that the Applicants’ proposed approach of increasing closed captioning targets annually on a per channel provider basis meets the objectives of the DDA in a sustainable manner that also provides transparency, and that the Applicant channels are all correctly operating in accordance with the rollout plan included in the Application.  

Regards,

Petra Buchanan

Chief Executive Officer
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